BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY

UNDER THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 4872022

Dute of Tnstitution 23072021

Dale ol Order 26.07.2022
o the malier of:

1,

{2

b

Sh. Dinesh Jain & Ms. Madhu Jain, B-1601, Sanghvi Solitaire, M G Road.
Corper of 9th carter road. Borivali Edst, Mumbai-<400066.

Director General of Anti-Profiteering, Central Board of Indireet Taxes &
Customs, 2nd Floor, Bhai Vir Singh Sahitya Sadan, Bhai Vir Singh Muarg, Gole
Marker. New Delhi-1 10001,

Applicants

Viersos

M/s Sanghvi Promises Pvi. Liad,, 401, Rangoli Time Complex, Adjoining
Premier Theater, Dr. B.A Road, Parel (1), Mumbai-4000 17
Respondent

QIIIIII'IIIII:-

Sh. Amand Shak, Chajrman
Sh. Pramod Kumar Singh, Technical Member
Sh. Hitesh Shah, Vechnical Member

¥ 0 _

Sh. Dinesh Jain for the Applicant No. |

Sh. Manoj Singh for the Applicant No. 2

Sh. Yushwant Gupta. Sh, Piyush, Advocate & Authorised Representative for
the Respondent

Order No 4B/2022
Binesh Jain & Gk Vs M/ Sanghyt Predilses Pyl Lid,

Puge 1 0l 35



ORDER

1, The Present report dated 23.02.2021 had been received by the Authority from

the: Applicant No, 2, i.e. the Director General of Anti-Profiteering after a detailed
investipation under Rule 129(6) of the CGS'T Rules, 2017. The brief facts if the case
was that the Standing Committee on Anti-profitecring, reecived an Application
uncer Rule 128 of the CGST Rules. 2017 (hereinafter referred to as “the Rules™),
liled by Applicant No. 1. alleging profiteering in respect of construction serviee
supplied by the Respondent. The Applicant No. | alleged that the Respordent had
not pagsed on the benafit of ITC 1o him by way of commensurate reduction in the
prige of the Flat No, B-1601 purchased from the Respondent in the Respondent’s
projeet “Sanghvi Solitaire”, situated at Borivali. Maharashtra in terms of Section 171
of the CGST Aet, 2017,

2. The DGAP in his Investigation Report dated 23.02.2021, has inter-alia,

submitted as under;:-

2.1 The aloresaid application was examined by the Standing Commitiee on Anti-
profiteering. in his meeting held on 21.10.2020, the minites of which were
received in the DGAP on 11.11.2020, whereby it was decided to forward the
same 1o the DGAP to conduct a detailed investigation in the matter.
Accordingly, investigation was initinted to cellect evidence necessary to
determine whether the benefit of ITC had been passed on by the Respondent to
the Applicant Na. 1 In respect of construction service supplied by the
Respondent,

=)
=

On receipt ol the reference [rom the Standing Commitice on Anti-profiteering,
a Notice was issued to the Rospondent on 07122020, calling upon the
Respondent to reply as to whether he admit that the benefit of ITC had not been
passed on to the Applicant No. 1 by way of commensurate reduction in price
and if 50, 1o suo moto determineg the quantum thereof and indicate the sanie in
hus réply to the Notice as well as Farnish all the supporting documents. Vide
the said Notice, the Respondent was also given an opportunity to inspect the
non-conlidentinl evidences/information furnished by the Applicant No. 1
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during the period 15.12.2020 to 16.12.2020. However. the Respondent did riot
avail of this opportunity.

2.3 Vide e-mail dated 11.02.2021, the Applicant No. | was afforded an opportunity
to inspect the non-confidential documents/reply furnished by the Respondent
on 16.02.2021 ‘or 17.02.2021. The Applicant No, 1 vide c-mail dated
17.02.2021 stated that he was hospitalized due to heart problem and requested
to share documents or to share any address of Authority's office which was in
Mumbai. The period covered by the current investigation was from 01.07.2017
10 30.10.2020,

24 The time limit 10 complete the investigation was 10,05 2021

15 Inresponse to the Notice dated 07 12.2020, the Respondent submitted his reply
vide letters und e-mails dated 16,12.2020, 23.12.2020, 15.01.2021, 25.01 202]
and 02.02.2021. The important submissions of the Respondent are as under: -

a. The above investigation had been initiated based on application filed 10
Autharity under Rule 128 of CGST Rules 2017 by his customer Sh. Dinesh
Jain & Ms. Madhu Jain (hereinafter referred to as “Complainant™) who had
pooked Flat No, B-1601 in his Project Sanghvi Solitaire.

b. He had sold Flat B-1601 and measuring 916 Square Feet (RERA Carpet) 1o Sh
Dinesh Jain & Ms. Madhu Jain vide his Agrecment for sale dated 18th June
2018 for Rs, 1,66,23.480/-,

Summury of above was showeased below:

Rme ol GST | FlmCost | GST

12% with ITC | 1,57,92306 | 18,95.078 |

5% rate without ITC | 8,31,174 41,558 )
Total | 1,66,234% | 19.36.636

e The at was sold 1o the complainant on 18.06.2018. GST Law was imtroduced
with effect from 01.07.2017 and had been subject matier of discussion amongst
the various Business Associations, Professional Assoclations, Government
Bodies and other Sukeholders, The passing of benefit which might had arisen
due to introduction of GST was already discussed in the various newspapers
and extensively promoted by the GS'1 Department,
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d. The GST Department has, in fact. promated the GST Law by sialing that there
would be removal of easeading effeet in the tax structure which was present
hefore intraduction of G811, and therefore; the customers would be benefited
duce 10 which the adequate safeguard provision were introduced to cover any
benefit that accrues due to change in tax legislation to the assessee should be

passed on the customers.

& The Complainant who bought the flat in June, 2018 which was much after the
introduction of GST and being completely aware, while finalizing the price of
the said fat that the adequate 1ax benelil, if any, had been already considered
in the price that was offered to him and after considering the same he agraed 10
buy the flat.

f. Nothing stopped him at the time of buying the 1lat or entering into the
Agreement in June, 2018 1o ask further reliefs, if any, which was being sought
by the frivolous complaint, filed with an intention to build pressurc.

# The complainam was well aware that price of the flat was decided afier
considering the I'TC benefit if any available 1o the builder and which he agreed
while signing 1the Agreement and therefore, thére was no question of any
further additiomil benelit to be given which was already passed onto him in the
hgreed price,

h. The complainant while entering into agreemnent was aware that GS1 was
already in force since 11 months and GST applicable at that time i.e. 12%
(ufler 173nd deduction from 18%) was payable separatcly on agreed price. Tl
tax benelit if any by way of 1TC was alrcady passed on by way of appropriz g
reduetion in the price that was offered.

L The project had travelled fur from VAT & Service Tax Regime 1o GST Reg'ime
of effeative 12% mte with [1C and then 1o reduced rate at 5% withow ' TC.
Further in Qctober 2019, he had reccived Occupation certificate for his peoject

on which date around 42% of his inventory were lying unsold.
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J- From Olst April 2019 he had opted for new régime for his said project where
he was not able to claim ITC after 01st April 2019 & thereupon he was liable
to reverse ITC to the tune of Rs. 53.83 Lakh amongst that, which he had
claimed in earlier period. Further in Month of October 2019, he had received
Occupation Certificate for which Reversal comes 10 Rs. 35.42.378/- which

constitutes 42% of Net Credit ¢laimed in project history,

k. Hence from above it could be appreciated that only for the small span of 18
manths he was getting GST ITC which was later on reversed on Olst April

2019 & also he was liable to reverse I'TC on receipt ol OC.

I After gll the ubove proportionate reversals in GST Regime he had anly taken

Net GST eredit of Rs, 49,25,599/- which was quite less compared to his project

completion percentage proportionate,
Proportionality explained below:

Period in
Particulars
Months
|
Pre-GST Regime 15
(April 2016 to
June 2017)
Post GST Regime | T

: (uly 2017 16
Octoher 2019)

r—

Pr::p:rrtiunuw Rensonable Credit based on stage of
Completion m GNT Regime compared to Pre<GST

Regime

[(27.73.302/16*32(C aleulation for above)

Diminished Benefit in 17TC

Total Net
Percentage
Credit availed

Completion Tor

the period
1600 27,73,302
3200 T 4925509

5546.604 |
1 (6.21,005)

m. Further due to introduction of GST he was required 1o reverse s EC, SHEC

& KKC eredit availed unutilized in Service Tax regime.
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1.

a,

Further from April 2019 Le. reduced rate without ITC. there were various
conditions imposed on builder which leads to inercase in construction cost i.c.
80% of all Inputs & 100% of Cement should be from GST registered dealer
wherein all GST adds up to construction cost wherein builder was not left with
a choice to purchase even small inputs from unregistered dealers.

M/s Sanghvi Premises Pvt. Litd was in business of Land Development which
had four promoters and each promoter had his respective projects in the
company wherein separale accounts was prepared from each promoter’s group.
Hll o April - 2019 all the promoters had  sinele GST  number
ITAAACTO598D14M (herein after referved 1o as “Old number™),

From April 2019 three new numbers were taken amongst which one
TTAAACLOSYSD3ZK (herein after referred 10 as "new number™) were of Mr.
Rakesh Sanghvi (Promoter) which had Solitaire project in it.

Vide the alorementioned letters, the Respondent submitted the following

documents/information:

(@) Bref Profile of the Respondent.

(b)  Copies 6P GSIR-1 returns for the period July. 2017 to August, 2020 for
old GST number.

(€)  Copies of GSTR-3B returng for the period July. 2017 to August, 2020
for old GST number,

[d}  GSTR-9 for old GST number for FY 2017-18.

(e) l‘fqp_izs of GSTR-1 returns for the period April, 2019 1o September, 2020
for new G8'I" number.

() Copies of GSIR-3B returns for the period April, 2019 1o September,
2020 for new GST number

(B} TRAN-I Tor the period July. 2017 o December. 2017,

(h)  Electronic Credit Ledger for the period July, 2017 10 December, 2019
for old GS'T number,

(i) Elecironic Credit Ledger for the period April, 2019 to December, 2020
for new GST nurmber,
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() VAT Audit Report & Service Tax returns for the period April. 2016 10

June, 2017.
(k) Copy of all tax invoices issued to the Applicam No. 1 glong with
agreement,

(1)  Details of Applicable tax rates, Pre-GST and Post-GST.

(m)  Financials of the Respondent for the FY 2016-17, 2017-18 & 2018-19.

)  Documents explaining % completion of project on 31.03 2016,

30.06.2017 & OC copy along with project Summary as on date
explaining 100% completion. ﬂY

(o)  Development agrecment.
(B} Status of the project as on 30.11.2020,

(@)  Details of VAT, Service Tax, ITC of VAT, CENVA'T credit for the

28

(1)

period April, 2016 to June, 2017 and output GST and ITC of GST for
the period July. 2017 o September, 2019 for the project “Sanghvi
Solitaire™ in the given formal

(r)  List of home buyers in the project “Sanghvi Solitaire™,

In the Notice dated 07.12,2020, the Respondent were informied that if any
information/documents were provided on conflidential basis. in terms of Rule
130 ol the Rules, # non-conlidential summary of such information documenis
was required to be furnished. However. the Respondemt did not submit any
surmmary,

On the basis of the subject application, various replies of the
Respondent/Applicant No. 1 and the documents/evidences on record had been

carefully exnmined. The main issues for determination are:-

Whether there was benefit of reduetion in e o tx or II'C on the supply of
comstruction service by the Respondent after implementation of GST w.el
01.07.2017 and if so.

(11) Whether the Respondent passed on such benefit 1o the recipiens by way of

29

commensurate reduction in price, in 1erms of Section 171 of the CGST Act,
2017.

Another relevant point in this regard was para 5 of Schedule-11] of the CGST
Act, 2017 (Activities or Transuctions which shall be treated neither us a supply
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of goods nor a supply of serviees) which reads as “Sale of land and, sutsect 1o
elause (b) of pavagraph 5 of Schedule I, sale of building . Futher. clause (b)
of Paragraph 5 of Schedule 11 ofthe CGST Aet, 2017 reads as "(h; construction
of a complex., huilding. civii strueture vr a part thereof, including a complex
or huilding intended for sale 1o a buver. wholly or partly, except where the
entire cansideration had been received after issuance of completion certificate.
where requived, by the competent authority or afier his firsi occupation,
whichever was parffer . Thus, the ITC pertaining to the resideatial units which
was under construction but not sold was provisional ITC which might be
required to be reversed by the Respondent, if such units remain unsold at the
time of issue of the completion certificate. in terms of Section 17(2) & Section
17(3) of the CGST Act, 2017, which read ds under:

Section 17 (2) “"Where the goods or services or both was used by the registered
person partly for effecting tavable supplies including zero-rated supplies under
thix det or under the Integrated Goods end Services Tax Act and partly for
effecting exempied supgiies wnder the said Acts. the anount of eredic shall be
restricted fo soomrich of the it tax as was atiributable to the sard laxahle
yupplies including zero-raled supplies .

Section 17 (3) “The value of exempted supply under sub-section (2) shall be
such as might be prescribed amd shall include supplies on which the recipiem
way lahle to pay fax on reverse charge basis, ramsactions in securities, sole
af land and, swhject to clause (b) of paragraph 3 aof Schedule 1. sale of
huilding .

Therelore, the I'TC pertaining 1o the unsold units might not fall within the ambit
ol this investigation ind the Respondent was required to recalibrate the selling
price ol such umits 10 be sold 1 the prospective buyers by considering the
propartionate benefit of additional 1'1'C available o him pogt-GS'1

210 To verify the correctness of the statement of the Respondent with respeet to
RERA Registration claimed by the Respondent, the official website of
Maharashtra Real Fstate Regulatory Authority was visited and it was observed
(hat there were 12 registrations inthe Name of M/ Sanghvi Promises Pyt Lid,,
Maharashira. 1t appears that out of 12 projects the complaint pertaing to the
Project “Sanghvi Solitaire™. Further, it could be seen that the Project
“Sanghvi Solitaire™ was one among 12 projects being constructed by the
Respondent.
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2.11  As regards the contention of the Reapondent that the price which was offered
in GST era, the commensurate reduction on accounl of change in tax
structure/I'TC benefit was extended 1o the Applicant No. | was not reflected in
any of the documents like sale agreement submitied by them. llence, this
argument ¢cannot be accepted.

2,12 The contention of the Respondent that he had opted for payment of tax @35%
withott I'TC from 01.04.2019 was correet as the Respondent was charging 5%
tax from 01.04.2019 and therefore the investigation period had been limited
upto 31.03.2019. As regards the reversal of TTC on account of Occupation
Certificate, it was informed that the reversal pertains 1o unseld units which do
not form the part of profiteering, Y’

2.13 The contention of the Respondent that from April, 2019, three new GSTIN
numbers were taken had no relevance as the period of investigation was limited
upto Murch, 2019 and therefore the lability had been fixed upon the
Respondent with GSTIN number 27AAACLO398D 1 ZM.

2.14 As regards the allegation of profiteering, it was observed that prior o
01072017 i.e., before the GST was introduced, the Respondent was eligible
1o avall eredit of Service Tax paid on the input services (CENVAT eredit of
Central Excise duty was not gvailable) in respect of the Nats for the praject
“Sunghvi Solitaire™ sold by them. Moreover, the Respondent had not claimed
the benefit of credit of VAT paid on the inputs. Further, post-GST, the
Respondent could avail ITC of GST paid on all the inputs and input services.
From the dity submitted by the Respondent covering the period April. 2016 w0
31032019, the details of the ITC availed by them, his tumover from the
project “Sanghvi Solitaire” und the ratio of I'TC to wurnover, during the pre-
GST 4’hpril. 2016 w0 June, 2017) and post-GST (uly, 2017 10 3103 2019)
periods, was furnished in tble-A below,

Order No 4872022
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Total
(Pre- :
Turnoy
Sr. Parti GS"."‘ er (July,
rliculars April,
Na. 2016 to 2017 to
ey March,
2017 2019)
: {.nwm ol Service Tax Paid on Input Services 5723300
used lor fats (A) 1
5 | Input Tax Credit of VAT Paid on Purchase of )
© | Inpuls (B) _
3 :rflﬂf ENVAT/Input Tax Credit Available (C) 17.73.302
atd ! _——— — i = — 1 o
4 | Inpw Tax Credit of GST Availed (D) - 103 72 468
3 | Turnover for Flats as per Home Buyers List (E) | 12.28.57.236/8.24.96.944)
6 | Total Saleable Area (in SQF ) (F) 23872 23972
7 ‘I {E:I}nl Sold Arca (10 SQF) relevant (o wrnover (0560 (3.0R%
8 | Relevant ITC [(1) (B)*(G)(F)] 12.33.247 | 56.63.059
Ratio of 1ITC Post-GST [(1=(H)W(E)] 1L00%% 6.86%

2,15 From the above table-"A’, it was clear that the ITC as a percentage of the
turnover that was available to the Respondent during the pre-GST penod
(April, 2016 10 June, 2017) was 1.00% and during the post-GST period (July,
2017 o March, 2019), it was 6:86% lor Project “Sanghvi Solitaire™. Though
the investigation period was July, 2017 to November, 2020, the period uplo
March. 2019 instead of November. 2020 had been considered tor computation
of the profitecring because the Respondent opted for new scheme issued vide
Notification 03/2019-Cenwal Tax (Rate) dated 29.03.2019. In terms of this
Notification, the Respondemt was required 1o pay GST @ 5% without
taking/availing the benefit of Input Tax Credit. Thus, the Respondent was not
eligible 1o avail the ITC w.e.l’ 01042019, Since, there was no benefit of ITC
to the Respondent wee.f, 01,04.2019 profiteering on account of additional 1TC
benefit cannot be attributed wfter 01.04.2019. Thus clearly confirms that post-
GST, the Respondent had benefited from additional 1TC to the tunc of 5.86%
[6.86% (<) 1.00% | ol the turnover upto 31.03.2019 only,

2,16 The Cemral Government, on the recommendation of the GST Council, had
levied 18% GST (effective rate was 12 % in view of 1/3rd abatement for land
virhwe) on congiruetion serviece, vide Notification No, 11/2017-Central Tax
(Rate) dated 28.06.2017. The effective GST rale was 12% for flats.
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Accordingly, on the basis of the figures contained in jable- “B" above. the
comparative figures of the ratio of I'TC availed/available 1o the turnover in the
pre-GST and post-GST periods as well as the turnover, the recalibrated base
price and the excess realization ( profiteering) during the post-GST period, was

tabulated in 1able-B below -

Table-B
T =
No. Particulars 1
- - July, 2017 to |
il i A Maren,2m9
2 | Qutput GST rate (%) B 12 |
Ratio of CENVAT crediv TTC 1o Tolal 5 : ’
_3 Turnover ds per tble - 'B’ above (%) . _b;ﬂﬁ% ij
4 Innream: in I'TC availed post-GST (%) D= 6.80% 5.86%
A = fess 1.00% '
9 alys ﬂ Ine nin redit:
Base Price raised during July, 2017 to p = _
® | March, 2019 (Rs) I eciicd
7 | GST raised over Base Price (Rs.) F-E*B | 9899633
8 Fotal Demand raised G| 92396577
HEv(1-D) |
Y Recalibrated Base Price or 94 14% of | 7.76.62.623
e ] 3
10 | GST @12% 1 1* B 9319515
11| Commensiiate dcmand pm.r: J o He 8.69.82.158
Exeess Collection of Demand or o '
| Profiteering Amount b | ) ?’"'“g
217 From table-*B" above, it was clear that the additional 1'1C of 5.86% of the

218

turnover should hud resubted in the commensurate reduction in the base price
s well hs cum-tax price. Therelore, in terms of Section 171 of the CGST Act,
2017, the benelit ol such gdditional 1'1C was required to be passed on 1o the
recipients.

The DGAP in his report had mentioned that it was evidem [rom the above
ealculution explained in Tuble-13 on the basis of the aforesaid CENVA /input
tax eredit availability pre and post-GS T and the details of demand raised by the
Respondent from the Applicant and other home-buyers in respect of the units
hooked by the Respondent as on 31.03.2019, the benelit of [TC that needed 1o
be passed on by the Respondent to the buyers of Nuls comes 1o Rs. 54,14,439.-
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which included 12% GST on the base amount of Rs 4834321/ The
Homebuyers of the flats/unit no. wise break-up of this amount was given in
Annex-11 1o the report. This amount was inclusive of profiteered amount of
Rs 10.36.481/- (including GS1') which was the profiteered amount in respect
of Applicant No. | mentioned at serial no. 28 of Annex-11.

219 On the basis of the details of putward supplies of the construction service
submitted by the Respondent. it was observed thar the service had been
supplied in the State of Mahacashtia only.

2
[
L=

From the above discussion. it appears that the benefit of additional 1TC of
5.86% of the taxable wrnover accrued te the Respondent and the same was
required to be passed on to the Applicam and other recipients. It was ako
observed that the provision of Section 171 of the CGST Act 2017 had been
contravenad by the -Respamiﬂnl inasmuch as the edditional benefit of ITC
@5.86% of the base price received by the Respondent during the period
01.07.2017 10 31.03.2019, needed 1o be passed on by the Respondent to the 17
buyers of Mats including the Applicant comes 1o Rs. 54,14,439/- (Rupees Fifty
Four Lakh Fourteen Thousand Four Hundred and Thirty Nine only)
which ineluded 12% GST had not béen passed on te the Applicant and other
recipients. On this account, the Respondent had realized an additional
amount to the tune of Rs, 10,36,481/- (including GST) from the Applicant
which included both the profitecred amount @5.86% of the tuxable amount
(hase price) and GST on the said profitecred amount. These recipients was
identiliable as per the documents on record as the Respondent provided their
names and addresses along with unit no. allotied o them. As observed earlier,
the Respondent had supplied construction services in the Siate of Maharashira

anly.

= ]
T

The present investigation covers the period from 01.07.2017 o 31.03.2019.
Profiteering, if any. for the period post March, 2019, had not been examined as
the Respondem opted for a new scheme issued vide Notification 03/2019-
Central Tax (Rate) dated 29.03.2019. In terms ol this Notification the
Respandent was requited to pay Tax/GST @ 6% without taking/availing the
berelitof Input Tax Credit. Thus, the Respondent was rot eligible to avail the
PHE woell 01042019 and Section 171 of CGST Act, 2017 was not attracted.
Order No. AR I022
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222 In view of the aforementioned findings. it appears that Section 171(1) of the
CGST Act, 2017, requiring that “any reduction in rate of tax on any supphy of
goods or services or the benefit of ITC shall be passed on to the recipient by
way of commensurate reduction in prices”. had been contravened in the present

i o

-

3. The above [nvestigation Report was received by this Authority from the DGAP
an 23.02.2021 and was considered in iis sitting held on 04.03.2021 and Notiee dated
10,03,2021 was issued o the Respondent and the Applicant No. | direeting them to
expiain why the Report dated 23.02.2021 furnished by the DGAP should not be
aceepled and liability of the Respondent should not be fixed for violating the
provisions of Section 171 of the CGST Aet, 2017.

4 Inresponse o the abovesaid Notice the Respondent had liled his submissions
dated 22,03.2021. inter-alia, stating as under:-

4.1 He didn't have any incremental benefit of I'TC, rather had diminishing benelit
OFITC, based on qualifative factors which had converted his profitable project
into [oss making as explained below:

Particulars Period in | Total Net Percentage | Nel Credit
Months |Cumpl¢tiun for  the | Claimed

o . peried |

Pre GST Regime 15 16.00 27.73.302 |

(April 2016 10

une 2017) o [ o

Post GST 28 32,00  40,25.599

Regime  (July

2017 o October

2019)

Proportionate  Reasonable Credit based on stage of 55.46.604

Completion in GST Regime compared to Pre GS1 Regime B

(27,73,302/16*32 (caleulation for above))

 Diminished Benefit in 1TC | ’ (6.21.005) |

4.2 From above, it can be drawn that he had diminished benefit wherein law
provides no insurance cover for Builders to recover it from buyer however
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4.3

4.4

4.5

4.0

4.7

under agreement the same had been duly provided which can be appreciated
from analysis of 'c?a‘mr:_s ol Agreement in next point,

The flat was sold to the complainant on 18.06.2018, The GST Department has,
in fact. promoted the GST Law by stating that there would be removal of
cascading cffect in the tax structure which was present before introduction of
GST. and theréfore. the customers would be benefited due to which the
adequate safeguard provisions were introduced to cover any benafit that
acerues due to change in tax legislature to the asscssee should be passed on the
customers,

The complainant who bought the flat in June, 2018 which was much after the
introduction of GST. and being completély aware. while finalising the price of
the said flat that the adequate tax henefit. if any, had been already considered
in the price that was offered to him and afier considering the same he agreed to
buy the [lat.

Nothing stopped him at the time of buying the flat or entering into the
Agreement in June, 2018 to ask further relies. if any, which was being sought
by the frivolous complaint filed with an intention to build a pressure on him,

The complainant was well aware that price of the flat was decided after
considering the ITC benefit i any available 10 the builder and which he agreed
while signing the Agreement and therefore, there was no question of any
further additional benefit to be given which was already passed onto him in the
ngreed price.

The complainant while entering into agreement was aware that GST was
already in force since 11 months and GST applicable at that time i.e. 12% (IR
% after 1/3rd rebate taken) was payable separately op agreed price. The tax
benefit illany by way of ITC was alrendy passed on by way of appropriate
reduction in the price that was offered.

Orcer No.ad/2027
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4.8 Clause 8 on Pg. 7 of Sale Agreement dated 18.06.2018 clearly specifies that

4.9

the Sale Price was exclusive of GST and other Tax and all such amount shall
be entirely borne and paid by the Purchasers.

The same was also confirmed in Clause 12 on pe. 8 of the sale Agreement
which again reiterates that the Sale price was exclusive ofall tax including GST
and all such tax applicable on the sale price shall be borne and paid by the
Purchaser alone.

410 In Clause 13 on Pg 8 of the Sale Agreement which reads as under--

"The Purchaser was aware that as per present statue. GST was
levied/applicable on the sale price payable”

"The Purchaser/s hereby undertakes to pay the amount of GST along
witheach instalments from the effective date and further shall not dispute
or objeet 10 payments of such Statutory dies”.

“The Promoter shall not be bound to accepr the payments of any
instalments unless the same was paid along with the amount of GST
Applicable”

"Provided further that if on account of change/Amendments in the
present statute or laws, statutes, rules, regulations and policies or
enactment of new legislation of any new laws by the central and/or state
government or uny other taxes become payable hereafter on the amounts
payable by the Purchusers to the promoter in respect of this transactions
and/or aforesuid mxes levied was increased on account of revision by
authorities. The Purchasers shall be solely and exelusively liable to bear
widl pay the same"”

Thus, on eumulative reiding of Clause 8, 12 and 13 the complainant agreed
to pay the GS'T al the applicable rate and also to borne any further tx increase
due o change in law, The said cluse of the Agreement clearly states that the

price was exclusive of all wx and therefore, the construction cost incurred by

Order No. s/ 2022
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.11

4.13

44

X

Respondent, while caleulating the sale price at which sale was made was
calculated after considering the Input Tuax benefit if any.

Complainamt was well aware that no ITC was available after 01.04.2019 and
henee the construction cost had been escalated due to non-availability of ITC
which was considered while fixing the Sale price, which in fact, should have
been borme by the Purchaser as per the terms of the Agreement, The
Respondent had not claimed the same but the complainant only with intention

of extracting monies from the Respondent had filed the said complaint.

In view of the above, he requested that complainant had not come with clean
hands and therefore, the said complaint should not be entértained at his
initiation itsell and hence intention of levying profiteering liability & penalty
thereon should be dropped.

itho judice to his above claim the itted that
DGAPS report was erroneous in nature wherein ['1C Figure as mentioned m S1.
no. 4 of Table A mentioned in para 16 of Report and Total Saleable Area (in
SQF) as mentioned a1 81, no 60 Table A mentioned in para 16 of Report was

wrongly arrived,

Below mentioned was the caleulation as per the mechanism i.c. formula laid
down in wble A & B, with the correct figures duly highlighting them along
with the detailed explanation why the revised figures should be accepted,

Tuble A

S.No. | Particulars Total (Pre- | Turnover Explanation |

GsTY) ——=—a

(April, 2016 to | (July 2017 to
o June, 2017) | March 2019)
TCENVAT of Service | 27,73.302 :
Tax Paid on Input
Serviges used for
| fais (A) |
Input Tax Credit of |- -
VAT Paid on
Purchase ol Inputs

| (3 g - L, O [ Se—

for Charges

Drder No 48/ 2027
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3 “Total 12773362 [~ .
CENVAT/Input Tax
Credit Avdilable ’ '
(€= (A B) i

4 Input Tax Creditof | - 4925599 | Mentioned in

L | GST Availed (D) Detail halow
5 Turnover for Flatsas | 12,28,57.236 8.24.96.944
' per Home Buvers
| List(E) o |
6 Total Saleable Arca | 26,288 26,288 Mentioned in
, tnSQP)(Fy | ) | De1ail below

7 Totdl Sold Arca (in | 10,660 13.088
SOF) relevant 1o
turnaver (€)

8 Relevant ITC [(H)= | 11.24,596.75 24352307 Consequently
(CYGI(F)) & [(H)= Changes
DyMGHE)] -

| Ratio of ITC Post-GST [(1y=(H)(E)] I 2.97% Consequently

P I — : ———_ |Changes _
Table B
S.No.  Particulars P o — .
I Period A Jubt;m‘l_tuLElphmtiun
- March, 2019 | for Charges

2 Output GST rate (%) B [12%

3 Ratio of CENVAT C 2.97% 0.92% Consequently |
eredit/ I'TC 10 Total Changes
Furnover as per table -

B above (%) = el

4 Increase in ITC availed | D= 2.97% less | 2.05% | Consequently
post-GST (%) 0.92% e Changes

3 Analysw of Incrense in |
input fax ¢redit:

L] Buse Price raised 8.24.96.944
during July, 2017 to I

| March, 2019(Rs.) . -

7 GST ruised over Base F= BB 98,990,633 |

1 Price (Rs.)

8 Total Demand raised (i=E 1P 92396577 |

y Eg.uuhhratﬁd Base ;:‘;f:;;[:]lr $.08,08,757 Em:ﬂ“ ly

ree I

10 ” 06,96,691 Consequently
GST @12% l=*s |fhﬂ!"3:_5 -

11 Commensurate T 9.05,02,447 Consequently

| demand price | Changes

12 Fixeess Collection of 18.94.130 Consequently
Demand or K= G-) Changes !

ki | Profiteering Amount o il R
Order NaA8/2022
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415  The ITC figure mentioned in Table A as arrived by DGAP was Rs.
1.03,72.468 wherein ITC as per his caleulation was otherwise, reconciliation
alang with due explanation was enshrined below-

Sr
No

Table C

ITC Reconciliation

PaﬂEuiﬁ'rs

e |

4

| Add: VAT Excise |

Denotion

Amount
(Rs)

" Explanation

Credit Taken from July
2017 1 March 2018

A

4225477

Credit Taken from April
2018 10 March 2019

Order

nput
taken in TRAN |

belonging to period 31st
March 2019 taken in
future returns after 3 Ist
March 2019

1 l:ess;-GS'l' Reversal as

ond 1st March 2019 on
wceaunt of change n
regime reversed m future
GO ieturns alleér 31st March
2019

_E.I:I'IULH“ a# PE‘T D-G.I'{P'S

__-I-B_-

Add: GST eredit

01,46.991

1.03.72.468

3447573

| Explained in detail |

below

Less: GST Reversal on
account of OC received
tor Unsald Inventories-
tor eredit belonging

| before 31st March 2019

Net GST Credit as
mentioned by us in his
reply dated 15.01.2021

Less: Non Quantified
Reversal of KKC, SC,

53.198

I _
| ~53.82.926
|

Explained in detail |

below ﬁ

Explained in detail |
below

(rder No 48/2022
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Explained in detail
below

[ 49,25.509

Explained in detail |
below




SHEC which was not |
available in GST Regime

4.1t

.17

418

| Final Net GST Credit | K=(H+I+J) 49.25.599
Taken

Many other demerits that | J ' Explained in detail

was not quantifiable below

—_——— e L — = — ———— e

In relation 1o amount mentioned in 1 No 4 in above Table €. the DGAP had
erronenusly missed to take into account figures which we had claimed in
IRAN-1 to the tune of RS. 34.47,573 for project "Sanghvi Solitaire which was

'duly mentioned by him in his submission dated 15 January 2021, The said

amount would, however, increase the I'TC amount and would be detrimenial to
him, in order to arrive at proper calculation, he had included the said amount

in above reconciliation.

I relation 1o amount mentioned in S1. No. § above in Table No C, the DGAP
had erroneously missed 1o include GST credit of Rs. 33,198 in his calculation
wherein the said credit belonged till 3 1st March 2019, however was missed by
him 1o be cluimed till 3 1st march 2019 return which was claimed by him in
future returns, The said amount would, however, increase the ITC amount and
would be derimental to him, in order to arrive at proper calculation, he had
ineluded the said amount in above reconeiliation,

In relation o Serial No 6 above in Table C, the DGAP had erred in not
considering the said reversal of Rs.53,82.926 on account of change in regime

where whit had been reversed was the GS'T eredit taken earlier till March 2019,

The said reversal belongs to the eredit taken till 315t March 2019 where a
caleulution was suggested by CBIC to reverse so much of credit as on 3151
March 2019, since his accounts finalization ok time, he had reversed the said
amount later on afler 3151 March 2019 Return.

Even though DGAP had resiricted his [nvestigation till 3151 March 2019, he
should hisve apprecinted that the word “benefit” was of grear impart here, the

Ordder N a8/ 2022
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mair question in this investigation was only whether he had received
incremental benefit ol 1TC.

Where he had reversed the ITC it can under no means be said as benefit availed.
Henee the said amount would go on to reduce the 1ol I'TC claimed.

4.19 In relation 10 Serial No 7 above in Table C. the DGAP again erred in not
appreciating the word benelit wherein it was settled law that afler OC
proportionate eredit had to be reversed.

Inter alia para 14 of DGAP's report states as fallows:

Quore

"As Regards the reversal of ITC on account of Qccupation Certificate it was
informed that the reversal pertains 10 unsold units which do not form part of
proceeding”

Ungquote

From above it can be drawn that DGAP had been grossly mistaken in
vonsidering that whether the GST credit he was taking was claimed or not. i
the said credit was lable w be reversed no benefit of that portion can be taken

whatsoever.

Henee even aller the said reversal happens after the investigation period. it was
attached 1w whist had been claimed earlier Le. upte 31% March 2019 and the
benefit was of only amount,

The credits taken was for whole project & any reversal on account of unsold
inventories’ on account of change in regime would go on to reduce the earlier
claimed amount, any bar to aveid such deduction would tarnish the mechanism
mentipned in Table A & Table B wherein numerator & denominator would not
match and any caleulation derived from the same would be against the
matching principle.

4.20° In relation to matters mentioned in $1, No 9, in consonance with GST clsimed
by him in TRAN-1 where he was able to ¢laim certain input due to introduction
of GST he was also charged with some fall back wherein he was not able to
Ordar No.A8/1023
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carry farward certam credits which were earlier allowed 1o be claimed like
KKC, EC. SHEC. The said amount was duly carried forward in his last service
tax returns but under GST Law the said credits were not allowed to us and
hence the said loss should be allowed to reduce the 1TC benefit received.

The above was also reiterated by him in his submission dated |5th January
2021 1o which no effect was given by DGAP.

In relation to various other factors which had been completely ignored by the
DGAP for which he re-iterated his submission dated 15 January 2021 before
DGAP that various other factors due 10 which cost had shoot up due to
introduction of GST such as Steel, Bricks. Paint & other Electrical goods used
for finishing. and since in most of the goods GST rate was higher. he had 10
block his good amount of working capital which ultimately leads to increased
barrowing cost,

Further from April, 2019 ie. Reduced rate without ITC, there was various
condition embossed on builder which leads to inerease in construetion cost Le.
§0% of all Inputs & 100% of Cement should be from GST registered dealer
wherein all GST adds up 1o construetion cost wherein builder was not left with

from unregistered dealers.

At this stage he was unable to quantify how much negative impact he had faced
after Introduction of GST wherein his project "Sanghvi Solinire" had a huge
liss of approx. Rs. 2 Crores whergin construction budgets were completely
shaken by Introduction of OST, which could be appreciated from this thar till
31 March 2018 he was offering profits in the said projects but after inroduction
o GST huge losses were booked in March 2019 & March 2020 thereby making
his profitable project in loss making.

4.22 Inrelation to fgures mentioned in S1 No 6, DGAP had erred in not considering

J Vascant Flaws 1801, 1802 & 1902 having total area of 2316 Square Peet in tota)
sulenble aren, hence now the correct lgures stand at 26.288 Square Feet,

QOrder No.48/2022
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4;?‘;_3:' Summing up all the above factors. even though the amount arrived as per table
was Rs. 18.94.130/~ as profileering amount. This kind of report where
profiteering amount had been calculated even more than the net GST claimed
would injure his business to the great extent. He concluded his submission with
prayer that An'fi.-i’mfﬂcering_ provisions were introduced under GST law to
prevent buyers from not getting the benefils passed on by the builders, but in
his case complainant had abused the said provisions tamishing the main agenda
1€, whether the benefits had ben gained by us due to introduction of GST which

was not at all in his case,

3 Copy ofthe above submissions dated 22.03.2021 furnished by the Respondent.
were then supplied the Applicant No. | 1o file his submissions, il any, and to the
DCGAP to file his clarifications under Rule 133(2A) of the CGST Rules, 2017, In
response. the Applicant No. 1 had filed his submissions dated 07.04 2021, wherin,

he had subminted as under:-

5.1 Nota whisper was made about the I''C benefit at the time of finalizing the cost
of purchase of the booked flat, He had ngreed upon a price which was excluding of
taxes and it was agreed vpon that the taxes were payable os applicable. Also, further
to the builder's claim., no caleulation sheet was provided showing the benefit of 11C
being passed on/ any adjustment eredited to him, also no signatures were taken.

52 The builder had admitted that the fat sold to the Applicant No. | at cost price
- applicable taxes, henee. in case of any increase or decrease in applicable taxes., the

profit or loss belong o the Applicant No 1.,

6. In respect.of the above submissions dated 07.04.2021 filed by the Applicant
No. 1. the DGAP has submitted that the issues raised by the Applicant No. 1 had
already been donlt by the DGAP in its investigation report dated 23.02.2021.

W Further, the DGAP also fled its clarifcations dated 11,06.2021, under Rule
I33(2A) ofthe CGS'T Rules, 2017, in respect of the Respondent s submissions dated
22.03.2021. The DGAP in its report has inter-alia stated as under:-

21 DGAP's Report was erroneous in nature wherein 1TC figure as mentioned
at SL No. 4 of table A mentioned in para 16 of Report and Total Saleable
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area (in SQF) as mentioned at SL. No. 6 of Table A menfioned in para 16
of Report was wrongly arrived.

The above contention was wrong as figures of ITC had been taken from the
figures reconciled with GST returns as submitted by the Respondent. The total
saleable Arca had been taken from RERA Registrations and sold area from

Home Buyers’ list as submitied by the Respondent.

7.2 The modified Table A and B submitted by the Respondent as per his own
understanding.
The acial wmble-A and B of the DGAP's report dated 23.02.202) was
reproduced as under:
Table A
S.No. | Particulars | Total (Pre- GST) [ Turnover |
(April. 2006  to | (July 2017 1o
S — |June,2017) March2019)
| CENVAT of Service Tax | 27.73.502
Paid on Input Services used
L (forflas(A) S —
2 Input Tax Credit of VAT B .
Paid on Purchase of Inputs
. m e T e .
3 ; 27,73,302
' Towal CENVAT/Input Tax
Credit Available (Cy= (A+B)
4| Input Tux Credit of GST | - 1.05.72.468 |
[ [Availed (D) LTS -
3 a = 12, 28.57.236 8.24.96.944 |
Turnover for Flats as per
Home Buyers List (1)
6 | TowlSaleable Area {in 33,972 (23,972 O
[ SQF)(F) — | —
- 10,660 13,088
7 Tonal Sald Area (in SOF)
relevant to turnover (G)
6 Relevant ITC [(H)- 11233247 56,63.059
(CIGUI)] & [(H)~
M 1. .51 | I R N =
Ratio of I'TC Post- 1.00% 6.86%
GST|(1)=(H)(E))
Order No 4872022
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Table B

|S.No. | Particulars

I Period | A July, 2017 to
March, 2019
2 Qutput GST rate (%) ;, B 12%
3 Ratio of CENVAT credit/ C 6.86%/ 1.00%
ITC to Total Tumover as per
_ |table - B'above (%) _
4 Increase in 1€ availed post- D= 6.86% less | 5.86%
| GST 1.00%
5 Analysis of Increase in input
| laxeredit: el
6 | Base Price raised during July. E a4.96.94
| 2017 to March, 1019 (Rs.) . i
7 (ST raised over Base Price g | 98.99.633
{Rs.) S e
8 |lowlDemandraised | GE+F  |9.23.96577
0 ; ; H=E*1-Dyor |7.76,62.623
Recalibrated Base Price | 94.14% of E |
10 [ GST @12% |- H*B 93,19,515 ‘
11 Commensurate demand price | 3= H 8.69.82.138 _
12 Excess Collection of 54,14,439 '
Demand or Profiteering K= G-J |
o Amount | |
7.3 The Respondent had submitted revised Table-C to arrive that net GST
eredit ol Ry, 49.25,599/- in place of 1'TC of Rs. 1,03,72.468/ given in table A
& B of the DGAP report,
The method adopted by the Respondent in Table- C for arriving at 'Final Net
GST Credit Taken' was wrong ag in DGAP Report relevant ITC was worked
out by taking 11C of GST availed which had not been disputed by the
Respondent. As per his own method, the Respondent had subtracted figures of
I'TC reversed aller he opted for new scheme issued vide Notification 03/2019.
Central Tax (Rate) dared 29.03.2019, The Respondent had further subtracted
I'TC vl unsold Nats trom the ITC uvailed 1o arrive at net 1TC, which was not
correet, [n this regard it was submitted that the reversal pertains to those fats
which remain unsold and such units was never a part of profiteering ealeulation
as proliteering was worked out for sold units only. The claim of the Respondent
that TRAN-1 credit had not been taken into account was incorrect as the credit
available to the Respondent from April 2016 to June 2017 had already been
considered for computation of profiteering. TRAN-1 credit was nothing but
Otder No 48/2027
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7.4

K,

unutilized credit available to the Respondent upto June 2017. With regard to
ITC of Rs. 53.198/-, which was not included in the DGAP Report. it was
submitied that DGAP investigated the matter upto 31.03.2019 and ITC availed
in the GST Returns upto 31.03.2019 had been taken for working out
profiteering. The Respondent claimed that the above said ITC availed in future
returns and should be included in the report of the DGAP was not sustainable
as investigation period was taken upto 31.03.2019 only.

DGAP had erred in not considering 3 vacant flats having toral ares of 2316

Sqftin total saleable ares.

The total saleable arca had been taken from the Area declared by the
Respondent in RERA Registration, Real Estate Regulatory Authority (RERA)
was a statutory body 1w protect the interests of home buvers and it was
mandatory for developer to fumish all information of the project e.g. saleable
arey, project plan, government approvéls, land title status, schedule of

completion ete,

Since. the quorum of the Authority of minimum three Members. as provided

under Rule 134 was not avaikable 1ill 23 .02 2022, the matter was not decided With

the joining of two new Technical Members in Februury 2022, the quorum of the
Authorily was restored from 23.02.2022, and a copy of the above clarifications dated
05072021 was supplied to the Respondent to file his re-joinder. if any. and personal
henring was held on 06.06.2022. wherein, the Respondent had re-iterated his previous
submissions and filed his additional submissions dated 18.05.2022, subsequent to the
hearing, wherein, he has re-iterated his previous submissions and inter alia stated as

under:-

Hli

He had challenged the methodology adopted by the DGAP in form of
comparinhg ratios of ITC to turnover which was not at all the methodology
suggested in any law, the only thing which was relevant in determining the
profitecring amount was the word “benefit’, the only requirement of the luw
wats 1o determing whether builder had benefitted from change in tax regime and
thereon whether the sume had been passed on to the buyvers or not.

Orclnr No.AB/2022
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83

8.5

8.0

8.7

Considering the proportionate methodology with reference to 1TC and stage of.
eompletion there was loss of [1C of approx. 6 lakhs, which should have been
technically recovered from purchasers as per the agreements, which he had
refrained from.

Moreover, he also emphasised on the date of agreement where it can be
appreciaied that buver had entered inlo the agreement much afier the
implementation of GST and he was guite matured with the price of fMat vis a
vis applicable tax,

DGAP in above extracted clarification had not accepted his ITC caleulation by
Just stating that the amount which had been reversed pursuant 1 new regime
fm 01.04.2019 & reversal for unsold flats on receipt of OC had not been
eonsidered since investigation had been limited up to 31.03.2019,

In reference 1o above, Anti-profiteering was between pre & post GST regime
wherein nowhere under law it was stated that in wake of change in regimes
undor GST itself the same should not be congidered for caleulation, Whereas
reasonableness of the anti-profiteering law mandates 1o only determine the
benefit from transition from pre-GST 10 post-GS'T.

DGAR should had appréciated that real estate project was not a product which
was produced overnight using batch of raw materinl & overheads rather it was
developed overtime and the entive thne length of project vis a vis it's cost and
thereon 1TC should be considered in  caleulation of  ascertaining

bene it profiteering amount,

Further, regarding not considering 3 unsold flats in caleulation, DGAP had
stated that he had considered records of RERA, wherein he should have
appreciated the saleable area incorporating above Nats in Annexure K 1o the
Respondent's submission dated 22.03 2021,

Purther. DGAP should have also upprecinted that materinls were used for
developing those lais being integral par of building and GST credits was

Girtler Nﬂ'ﬂﬂfﬂ:i
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considered for them in calculation and hence the saleable area of said flais
eannot be overlooked in caleulating profiteering amount which would make the
formatted caleulation invalid on account of matching concept lor numerator
and denominator.

8.8  Considering above facts & circumstances, even if he adopts the methodology
of DGAP inserting the correct facts and figures the profiteering amount shall
not exceed Rs.18,94.130/,

9. We have carefully considered the Report furnished by the DGAP. the
clarifications filed by him and the records of the case. Section 171 of the CGST Act,
2017 provides that any reduction in the rate of tax on any supply of goods or services
ar benefit of Input Tax Credit shall be passed on (o the recipiem by way of
commensurate reduction in prices. In the instant case. there is no reduction of rate of
‘tax during the relevant period and the only issue which is required 1o be decided by
the Awthority is as to whether Respondent is required to pass on the benefit of input
tax eredit. As mentioned in earlier paragraphs, DGAP has carried out investigation
in the subject matter and collected relevant information‘evidences from the
Respondent and after the analysis of the same the DGAP has come 1o a conelusion
that the Respondent has gained benefit of ITC on the supply of Construction services
after the implementation of GST w.e.f. 01.07.2017 and the Respondent was required
10 pass on stch benefit to the homebuyvers by way of commensurate reduction in
prices in erms of Seetion 171 of the CGST Act, 2017 during the period 01.07.2017
o 31.03.20192, The DGAP has ¢concluded that, the benelit of additionyl Inpul Tax
Credit of 5.86% of the turnover has accrued 1o the Respondent for the project
“Sanghvi Solitaire”. This benefit was required w be passed on 1o the recipients. Thus.
Section 171 of the CGST, 2017 has been contravened by the Respondent. inasmucl
us the additional benefit of [TC @5.86% of the base price received by the Respondent
during the period 01.07.2017 to 31.03.2019, has not been passed on by the
Respondent to 17 recipients including the Applicant no. 1. These recipicats arc
identifiable as per the documents provided by the Respondent. The DGAP has
caleuluted that s aimount of benelit of 110 not passed on 1o the recipients or in other
words, the profiteered nmount as Rs. 34,149,439 which in¢ludes 129 GS1 on the
base profiteered amount of Rs. 48,34 321/-, The period ol investigation covers the
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period from 01.07.2017 ta 30.10.2020. hawever. the Respondent had opted for the
new regime (i.c. payment of tax (@35% without ITC) from 01.04 2019, where he was
not able to claim [TC. henee, profiteering has been caleulated (il 31.03.2019. He had
received Occupancy Certificate ((C) in October, 2019, and therefore, mvestigation
with respect to unsold unils did not form the part of profiteering as calculated by the
DGAP.

10, The Respondent has contended that:

10,1 The DGAP kas not considered Rs. 34.47.575/- being the TRAN- 1 eredit
reflected in their TRAN-] Return and Rs. $3, 198~ additional GST input 1ax
credit availed by them as eredits due to them in the period from 1.07.2017

onwards

10,2 The Respondent has also contended that, the DGAP has not considered that,
he has reversed Rs. §3.82,926/ of input tax credit as per formula sugaested
by € BIC on opting for the scheme under Notf No. 32019 (CT)(Rate) w.e.f
1.64.2019 and has also reversed Rs. 35.64.714/~ of input tax credit on account
of Units remaining unsold on date of issue of Occupation Certificate in
Octaber, 2019,

10.3 It is the Respondent’s submission thay, if such reversals of Rs 53.82.926
Rs. 35.64,714 Rs, 89.47,640V-15 wken into considerstion Mrom the total T1C
availed from 1,07.2017 onwards for the project “Sanghvi Solitaire™, then,
there cannot be any caleulation of profiteered amount of Rs.48,54.321/- +
12% GST thercon— Rs.54,14,439/-, as the profitcered amount calculated by
the DGAP would be more than the benefit of ITC available 1o them.

11, The Authority linds that, the methodology adopted by the DGAP in Tables A &
B af its Report are based an a comparison of the ratio of I'TC over turnover of the
Respondent between April, 2016 w June. 2007 and from July, 2017 to March, 2019,
I his refers to the actual credits taken i these two periods and do not pertain to any
I'TC lying in the eredit of the aecounts of the Respondent as on 31.03.2016 or
.062017 The methodology as adopted by the DGAP and accepted by this

Authority aims (o determine the benefit of 1TC as a percentage of tumover ie.
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amounts received from recipients of supply during the two periods under
consideration.
Hence, the TRAN-| credit, if any, available to the Respondent is not apportionable
as ITC received with respeet to turnover for the period from 1.07 2017 onwards. Such
credit, if any, would stand reflected in the accounts of the Respondent as credits
carned in the pre GST regime (and also prior to 1.04.2016) and lying unutilised and
carried forth in the GS'I' regime after 1.07,2017.
Likewisc, the reversals of LIC, il any, made by the Respondent on account of opting
for the Scheme under Not' No, 32019 (CT) Rate) we . 1.04.2019 andior an 2ccount
6L nits remaining unsold on date of issue of Occupation Centificate in October. 2019,
are not from I'TC taken during the period 1.07,.2017 to 31.3.2019 alone. but, from the
common pool of ITC lying in their books of accounts and attributable 1o both periods
Le. period prior to 1.07.2017 (pre GST carried forward) as well as from 1.07.2017.
Henee, the reversals of Rs.53,82.926 + Rs.35.64,7 14-Rs. 89,47.640/- claimed 1o have
been made by the Respondent, if actually made. do not pertain to reversals of 11C
earned from 1.07.2017 onwards only. but, also include ITC carmed prior to 1.07.2017
nlso.
Henee. the Authority finds that, the caleulations made by the Respondent and stated
at Tuble € above, do not in anyway affect the robustness of the Methodology sdopted
by the DGAP in ¢culenlating the profiteered amount.
[t 15 @ fact that. during the period ffom 1.07.2017 10 31.03.2019, the Respondent got
ITC of Ra L03.72.468/- and this amount was 6.86% of the turnover of the
Respondent from his ¢ustomers during such period wheress during the period from
1.04.2016 10 30.06.2017 such pereentage of 11C 1o turnover was only 1%. Hence. the
differential benefit of percemage of 11C is an additional 5,86%.
Henee, 1the profiteered amount caleulsted wt Rs 48.54.321/- fe. @ 5.86% of such
Turnover. by the DGAP is not more than the benelit ol 1TC of Rs. 1,03.72,468 -
available on account of eredits acwally taken by the Respondent from 1.07.2017 10
31.03.2019. In addition the Respondent has charged and collected 12% GST 1e. Rs.
560,118/ on such amount. hence, the 1tal amount to be passed on 1o the recipients
inerms of Section 171 of the CGST Aet, 2017 is Rs, Rs 48,354,321/ +Rs. 5.60.1 18/
“Rs, 54,14.439/-,
Henee. such contention of the Respondent is not sustainable.
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12.  The Respondemt has contended that the Applicant No. 1 boughi the house in
June, 2018, much after the introduction of GS'T and being completely aware while
(inalising the price of the said flat that the adequate tax benefit has been already
considered in the price that was offered to him and he agreed 10 buy the flat. The
Respondent has also contended that with effect from 01.04.2019, no benefit of ITC
was available that was considered while [ixing the Sale price; which, should have
heen horne by the Applicam Ne. | as per the terms of the Agreement for Sale. Further,
the Respondent kas claimed that #s per the Agscement for Sale. the sale price was
exclusive ol all the taxes including GST and all such taxes applicable were 1o be borme
by the Applicant No, | alone. The Respondent further claimed that the cost of
construction was also escalated due to non-aveilability of ITC which was considered
while fixing the Sale Price. In this connection, the Authority Ninds that the Respondent
was ¢ligible to avail eredit of all 1axes paid on inputs in the past-GST period. which
‘was ot available in pre-GST period. These taxes were a cost 1o him and 1ax liability
hurden which became available as credit in post-GS'T period. The Respondent has 1o
pass on the additional benefit of TTC which has acerued 10 him in the post-GS T perod
as compared 10 the pre-GST period which is the revenue sacrificed by the Central and
Sutte/U'T Governments in the interest of consumers irrespective of cost dynamies, in
accordance with Section 171, Therefore, the anly factor which has been considered
is additional availability of ITC in the post-GST period which was not available in
the earlier regime, Further, the DGAP in its investigation report dated 25.02,2021 has
tlearly mentioned that, although, the period of investigation in the present case is
[roopn 01,07.2017 1o 30, 10,2020, the profiteering bas been caloulated ull 31.03.2019,
Le. till the date the Respondent was ¢ligible to avail I'T'C on the GS'I' paid by him,

Hence. the Respondent’s contention is nol acceplahle:

13 The Respondent has also contonded that various factors, that afTect the cost of
project, were complelely ignored by the DGAP while calculating the amoum of
profiteering, This contention of the Respondent is not correct, us Section 171 of the
CGST Act, 2017, only requires passing on the benefit of ITC which the Responden
has additonally availed in the post GST period, exact amount of which is available
from the GSTR-3B Returns filed by him, on the basis of which benefit to be passed
on to the buyers has been computed. It has no connection with rise in the prices of the
goods und services purchased by the Respondent as Section 171 is only concerned

Drder Mo 40/30232
Dinosh Jaln & O3 Vs M/s Sanghvi Premises Pvt. Lid,
Page 30 of 33



with the additional ITC availed by him. The data used by the Respondent in the Tables
prepared by him has no connection with the figures of 1TC shown by the Respondent
in his Returns on the basis of which benefit has been computed. As per his own
method, the Respondent has subtracied ITC reversed after he ented for the new
scheme and the ['TC of unsold flats from the ITC availed to arrive at the net ITC. This
method of the Respondent is not correct, as the reversal pertained 1o thuse Mats whick
remains unsold and such units were never part of the profiteering caleulation and as
also stated above such reversals were made from a common pool of ITC attributable
to the peripds/ earncd during the periods pre 1.07.2017 (carried forward) and post
1,07.2017,

14, The Respondent also contended that the DGAP has not considered 3 vacant flats
having total aecy o 2316 sq. [ in ol Saleable area. However. the DGAP has
clarified this contention and submitted that the wta! saleable arca has been taken from
the RERA Registration. The RERA is a statutory body 10 proteet the interest of
homebuyers and it is mandatory for the builders/developers 1o fummish all information
regurding the project to them. We find merit in the record relied upon by the DGAP

for its caleulation and the Respondent’s contention is without any basis.

5. In view of the abave ficts, the Authority finds that the benefit of additional
Input Tax Credit of 5.86% of the turnover has accrued to the Respondent for the
praject “Sanghvi Solitaire™. This benefit was required 1o be passed on o the
recipients, Thus, Section 171 of the CGST, 2017 has been comravened by the
Respondent, inssmuch us the additional benefit of 11C @5.86% of the base price
received by the Respondent during the period 01.07,2017 10 31.03.2019. was required
1o be passed on by the Respondent to 17 reeipients including the Applicant no. 1.
These recipients are identifiable as por the documents provided by the Respondent,
giving the numes and addresses along with Unit no. allotied to such recipients. From
the above disgussions, the Authority determines that the Respondent has profiteered
an amount of Rs. 54, 14,439 (including Rs. 10,36 481/- of Applicant No. 1).

16y Therelore, given the above facts, the Authority under Rule 133(3)a) of the
CGST Rules, 2017 orders that the Respondent shall reduce the prices 1o be realived
from the buyers of the Natg/customers commensurate with the benelit of 1 1C received
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by him. The details of the recipients and benefit which is required to be passed on to
¢ach recipienthomebuyer (including Applicant Na. 1) along with the details of the
unit are contained in the Annexure” A 1o this Order. The Authority directs that the
profiteered amount as determined shall be passed on/returned by the Respondent to
the recipicnts of supply along with interest (@)1 8%, as prescribed under Rule 133(3)(b)
of the CGST Rules. 2017, from the date such amount was profiteered by the
Respordent up till the date such amount is passed on‘retuined to the respective
recipient of supply (if not already passed on) within a period of three months from
the date of this Order failing which it shall be recovered as per the provisions of the
CGST Act. 2017.

17, For the reasons mentioned hereinabove and in the given facts and circumstances
and also stated position of law we Tind that the Respondent has denied the benefit of
I'TC 1 the buyers of his lats/customers reeipients ia contravention of the provisions
af Section 171 (1) 6l the CGST Act, 2017, The Authority holds that the Respondent
has committed an oflence by violating the provisions of Section 171 (1) during the
period from 01.07.2017 10 31.03.2019, and therefore, he is liable for impasition of
peralty under the provisions of Section 171 (3A) of the above Act. However, perusal
of'the provisions of the said Section 171 (3A) shows that it has been inserted in the
CGST Act. 2017 wee L 01.01.2020 vide Section 112 of the Finance Act, 2019 and it
was not in operation during the period from 01.07.2017 10 31.05.2019 when the
Respondent had committed the above violation. Henee, the sitid penilty under Section
171 (3A) cannot be imposed on the Respondent retrospectively.

I8, The concemed Jurisdictiomal CGST/8GST Commissioner is also directed 10
ensure compliance of this Order. It may be ensured that the bencfit of ITC as
determined by the Authority as per the Annexure *A” of this Ovder be passed on along
with interest 4 18% to each homebuyer/customer, f not already passed on. In this
regurd an advertisement may alsp be published in a minimum of two local
Newspapers/vernseulir press in Hindi/lnghish/local language with the dewils e
Name of the builder (Respondent) - M/As Sanghvi Premises Pyt Lid., Project- “Sanghv)
Soliwire”, Location- Borivali, Mumbai, Maharashtra and amount of profitcering Rs.
54144390 so that the Applicant No. 1 along  with Non-Applicant
homebuyers/customers/reciptents can claim the benefit of I'TC which has not been
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passed on to them. Homebuyers/customers/recipients may also be informed that the
detailed NAA Order is available on Authority’s website www.naa gov.in. Contact
details ol concerned Jurisdictional Commissioner CGS1/SGS T for compliance of this
Authority’s order may also be advertised through the said advertisement.

19.  Since there arc other Projects/Blocks being construcied by the Respondent
under the single GS'T Registration No. i.e. 27AAACLOS98D1ZM. the Authority has
reason to belicve that the Respondent may have resorted to the profiteering in the said
projects also and hence, directs the DGAP under Rule 133(3) 10 investigate all the
others projects of the Respondent under the same GS1 registration which have not
yet been investiguled in aceordance with the provisions of Seetion 171 of the CGST
Act, 2017 and submit the complete investigation report for all the Projects under this
single GST Registration,

20.  Further, this Authority as per Rule 136 of the CGST Rules 2017 dircets the
concerned jurisdictional CGST/SGST Commissioner shall also submit a
Report regarding the compliance of this order 10 the Authority and the DGAP
within a period of 4 months from the date of this Order.

21, Further, the Hon'ble Supreme Court, vide its Order dated 23.03.2020 in Suo
Mote Writ Petition (') No. 0372020 while raking suo-mote cognizance of the
situation arising on account of the Covid-19 pandemic, has extended the period of
limitation preseribed under the gereral law of limilation or any other special laws
(hoth Central and State) including those preseribed under Rule 133(1) of the CGS T
Rules, 2017, as is clear from the said Order which states as follows -

‘A peviod of lmitation in ol such proceedings. irrexpective of e
imitation preseribed wnder the general faw or sspecial laws whether
condonable or not shall stand extended w.e £ 15th March 2020 6l further
arder's ta be passed by this Court in present proceedings ™

Further. the Hon'ble Supreme Court. vide its subsequent Order duted
10.01.2022 hus extended the period(s) of limitation till 28.02.2022 and the relevant

portion of the said Order is as (ollows -

“The Crder dated 2303 2020 iy restored and in continuation of the
subseguent Orders dated 0803 2021, 27.04. 2021 and 23092021, it is
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direcied that the period from [15.03.2020 tifl 28.02.2022 shall stand:
exeluded for the purposes of limitation as may be preseribed under any
general of special laws in respect of afl judicial or quasi-judicial
proceedings.”

Accordingly, this Order having been passed today falls within the limitation

preseribed under Rule 133(1) of the CGST Rules, 2017.

73, A copy each ol this Order be supplicd free of cost 1o the Applicants. the
Respondent, Commissioners CGST/SGST Maharashtra, the Principal Secretary
(Town and Country Planning). Government of Maharashtra as well as

MaharashiraR ERA [or necessary action. ile be consigned after completion

Encls: Annexure A List of buyers with details of determined profiteered
amount (1 page)

Sd ‘-‘.-
{Amand Shah)
Technical Member &
Chairman
Sdf-
{Pramod Kumar
Singh) Technical Member
Technical Member
Cerlified Copy

(Dinesk Meena)
NAA, Secretary
Fi No. 2201 1/NAA/46/Sanghvi Premises/2021 /F?'n-"”‘rl Dated: 26.07.2022

Copy To:-

1. M/s Sanghvi Premises Pvt Ltd., 401, Rangoli Time Complex, Adjoining
Premier Theatre, Dr. B.A,. Road, Parel (East), Mumbai- 400012.

2. 5h. Dinesn Jain & Ms. Madhu Jain, B-1601, Sanghvi solitaire, M.G. Road,
Corner of the 9" Carter Road, Boriwall Fast, Mumbai- 400067.

3. Commissioner, CGST & CX, Audit I Commissionerate, 30th floor,
Cantre~1, World Trade Centre, Culfe Parade, Mumbai - <00 005,

4. Additional Commissioner, The Additional Commissioner, State Tax,
Maharashtra, 4th Floor, GST Bhawan, Yerwada, Airport Road, Pune - 411
006,

5. Principal Secretary (RERA), 6th & 7th Floor, Housefin Bhavan, Plot No. C
- 21, F-Block, Bandra Kurla Complex, Bandra (E), Mumbai 400051,
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6. Directorate General of Anti-Profitesring, 2na Floor, Bhai Vir Singh Sahitya
Sadan, Bhai Vir Singh Marg, New Delhi-110001.
7. Guard File.
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ANNEXURE - &

Rl

MA/S Ssngnvi Premises Pyt L_i_::t [Project - Sangvi Sofica e}
Profilaprrs 1 r

. i i
|
r, Ne Nama of Customer Unit no. Finai Profiteering

1 Privinks Vasant Sumint B-2012 #i1879
4 IManiben Remamnh Rithid ___B-50] 61395
4 |Andhitva Atmorues Walswi Do 3502 731626
4 [Vivik Subbasn Mavanieas H-802 52999|
5 it T Satan B-702 30943)
B |Pitabes Nayawk B-801 54573
i Jayarama Aithappa Sheity B-802 4lihg
i Ramesl Devokand Parmar B-G0] 1357995
9 |Ramesh Devehand Parmar s 925949
19 [Bhimsen Singh _ IB-1102 52485
T Suginichund Kosborilal (stuen) b-1501 Ti670
17| ¥ Bhnndu Gaig hem mahedic B 1302 3514
}2 ML il Shvrarm St B- 1402 4RI
W PAfay Chapdriloant Midane B-15061 HG60Y,
15 JAcanw mavindea Adagorina B 1502 31485
16 |Dinesh Babuial Jam B 160} 1038481
1 Mrs. Chundra Shexher Roban H-1603 52483

Total 54,14,439
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